
GOVERNMENT OF THE DISTRICT OF COLUMBIA 
BOARD O F  ZONING ADJUSTMENT 

Appl ica t ion  No. 13426 of Kal ian ,  N.V. ,  pursuant  t o  Sub-section 8207.2 
and Paragraph 8207.11 of t h e  Zoning Regula t ions ,  f o r  a s p e c i a l  excep- 
t i o n  under Paragraph 4 1 0 1 . 4 1  t o  cont inue  t o  o p e r a t e  a park ing  l o t  and 
a va r i ance  from t h e  p r o h i b i t i o n  a g a i n s t  a l l  day commuter park ing  (Sub- 
paragraph 4101.413) i n  an SP-2 D i s t r i c t  a t  t h e  premises 4 6 0  Massachu- 
setts  Avenue, N.W., (Square 517, L o t s  849,850,45 ,851,866,867,872,873,  
31,33,34 and 4 3 ) .  

HEARING DATE: February 11, 1 9 8 1  
D E C I S I O N  DATE: March 4 ,  1981 

F I N D I N G S  OF FACT: 

1. The s u b j e c t  Square 517 i s  bounded by Massachusetts Avenue, 
4 t h ,  5 t h  and H S t r e e t s ,  N.W. The park ing  l o t  i s  l o c a t e d  i n  t h e  
no r the rn  p a r t  of t h e  square along Massachuset ts  Avenue. Two twenty 
f o o t  wide p u b l i c  a l l e y s  border  t h e  l o t  on t h e  east  and south .  The 
s u b j e c t  p rope r ty  i s  known a s  4 6 0  Massachusetts Avenue and i s  i n  an 
SP-2 D i s t r i c t .  

2 .  The s i t e  i s  p r e s e n t l y  used as a commercial park ing  l o t  a s  
l a s t  approved by t h e  Board of Zoning Adjustment i n  BZA Appl ica t ion  
No. 12868 f o r  a pe r iod  of t w o  yea r s .  Commercial parking l o t  use  of 
t h e  s u b j e c t  s i t e  w a s  e s t a b l i s h e d  i n  BZA Appl ica t ion  No. 9032 on 
February 1 0 ,  1 9 6 7 .  The Board permi t ted  con t inua t ion  of t h i s  use i n  
Appl ica t ion  Nos. 10443 and 1 2 0 4 0 ,  a l though p o r t i o n s  of t h e  l o t  were 
p rev ious ly  e s t a b l i s h e d  i n  App l i ca t ions  5154 and 6959 beginning i n  
1958. 

3. A s  a p re l imina ry  matter i n  t h e  case, counse l  f o r  t h e  a p p l i -  
c a n t  reques ted  a w a i v e r  of t h e  p rov i s ions  of Sec t ion  3.5 of t h e  Sup- 
lemental  Rules of P r a c t i c e  and Procedure be fo re  t h e  Board of Zoning 
Adjustment r e q u i r i n g  t h e  presence of t h e  owner of t h e  l o t  a t  t h e  
p u b l i c  hear ing .  
Board s t a t i n g  t h a t  t h e  owner would no t  be i n  t h e  count ry  on t h e  day 
of t h e  hear ing  due t o  c i rcumstances beyond h i s  c o n t r o l .  
agreed t o  waive t h e  Rule and hear  t h e  case. 

33,000 square f e e t  i n  area and provides  s u r f a c e  park ing  f o r  132 cars. 
The l o t  i s  opera ted  on weekdays only .  
of t h e  l o t  are 6:30 a . m .  t o  5:30 p.m. w i t h  an a t t e n d a n t  p r e s e n t  du r ing  
t h e  hours  of 6:30 a . m .  t o  4 : 3 0  p.m. 
and t h e  l o t  i s  p e r i o d i c a l l y  p o l i c e d  dur ing  t h e  day. 
owner nor  t h e  o p e r a t o r  of t h e  l o t ,  R B I  Parking I n c . ,  have r ece ived  
any complaints  concerning t h e  ope ra t ion  of t h e  l o t .  RBI, Inc .  i s  
t h e  p r e s e n t  o p e r a t o r  of t h e  s u b j e c t  park ing  l o t .  
a month-to-month lease. 

A l e t t e r  da ted  February 9 ,  1 9 8 1  was submit ted t o  t h e  

The Board 

4 .  The p rope r ty  inc luded  i n  t h i s  a p p l i c a t i o n  i s  approximately 

The hours of t h e  ope ra t ion  

Maintenance i s  on a d a i l y  b a s i s  
Ne i the r  t h e  

I t  o p e r a t e s  under 
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5 .  The s u b j e c t  square and v i c i n i t y  c o n t a i n  a mixture  of uses .  
South of t h e  a l l e y  which forms t h e  south  boundary of t h e  l o t ,  f ron -  
t i n g  on H S t r e e t  i s  a federa l ly- funded  f a c i l i t y  f o r  t h e  e l d e r l y  
known as  J u d i c i a r y  House. To t h e  east of t h e  l o t  on Massachusetts 
Avenue are t h r e e  s t o r y  r o w  dwel l ings  which appear t o  be used f o r  
r e s i d e n t i a l  purposes ,  a D . C .  F i r e  Department f a c i l i t y  and r e s t a u r a n t .  
To t h e  sou th  of t h e  s u b j e c t  s i t e  on t h e  western s i d e  f r o n t i n g  on H 
Street  are church and p r o f e s s i o n a l  o f f i c e  u s e s .  A c r o s s  Massachuset ts  
Avenue i s  a s m a l l  t r i a n g u l a r  pa rk ,  t h e  House of Ruth and a number of 
r e s i d e n t i a l  and commercial uses .  

6 .  The r e p r e s e n t a t i v e  of t h e  a p p l i c a n t  t e s t i f i e d  t h a t  p r i o r  
t o  purchase of  t h e  s i te  i n  1 9 7 9  t h e  s u b j e c t  p rope r ty  had been 
a c t i v e l y  on t h e  market f o r  over  t e n  y e a r s  b u t  t h a t  t h e r e  w e r e  no 
purchasers  f o r  development i n  accordance wi th  t h e  e x i s t i n g  zoning. 
The p r e s e n t  a p p l i c a n t  was n o t  t h e  a p p l i c a n t  i n  t h e  p r i o r  BZA Applica- 
t i o n  N o .  12868. 

7.  The a p p l i c a n t ,  through t h e  l e t te r  da ted  February 9 ,  1981, 
accepted  f o r  t h e  record, s t a t e d  t h a t  it i n t e n d s  t o  f i l e  an app l i ca -  
t i o n  s h o r t l y  wi th  t h e  Zoning Commission f o r  a Planned Unit  Develop- 
ment o r  change i n  zoning f o r  t h e  s i t e  t o  a l low development of a mixed 
use s t r u c t u r e  on t h e  s i t e .  The s i t e  i s  l o c a t e d  wi th in  t h e  Hotel  Incen- 
t i v e  Overlay Zone r e c e n t l y  approved by t h e  Zoning Commission. 

8 .  The a p p l i c a n t  r e q u e s t s  t h e  s p e c i a l  except ion  t o  cont inue  use 
of t h e  park ing  l o t  for a pe r iod  of t w o  y e a r s  from January 6 ,  1 9 8 1 ,  
t h e  e x p i r a t i o n  date of ou t s t and ing  C e r t i f i c a t e  of Occupancy N o .  B115819 
The r e p r e s e n t a t i v e  of t h e  a p p l i c a n t  by a f f i d a v i t  da t ed  February 2 5 ,  
1981, stated t h a t  con t inua t ion  of t h e  park ing  l o t  use i s  t h e  on ly  
reasonable  shor t - te rm use  of t h e  p rope r ty  whi le  t h e  a p p l i c a t i o n  f o r  
development of a r e t a i l / h o t e l  mixed use  p r o j e c t  i s  be ing  processed.  
It  i s  t h e  a p p l i c a n t ' s  d e s i r e  t o  cont inue  t o  u t i l i z e  t h e  s u b j e c t  pre-  
mises f o r  park ing  purposes  u n t i l  t h e  Zoning Commission a p p l i c a t i o n  i s  
approved and c o n s t r u c t i o n  commences. Otherwise,  t h e  s i t e  w i l l  remain 
i d l e  w i th  no r e t u r n  t o  t h e  a p p l i c a n t .  

9 .  The a p p l i c a n t ' s  e x p e r t  t r a f f i c  wi tness  t e s t i f i e d  t h a t  Massa- 
c h u s e t t s  Avenue has  a volume of 2 2 , 0 0 0  cars d a i l y  and t h a t  t h e  n o i s e  
genera ted  by t h e  s u b j e c t  1 3 2  cars now us ing  t h e  park ing  l o t  i s  
n e g l i g i b l e  compared wi th  t h a t  genera ted  by t h e  e x i s t i n g  t r a f f i c  f l o w  
of t h i s  major a r t e r y .  The h igh  r ise  r e s i d e n t i a l  s t r u c t u r e  t o  t h e  
sou th  of t h e  s u b j e c t  l o t  and o t h e r  r e s i d e n t i a l  u ses  i n  t h e  square  are 
more a f f e c t e d  by noise  from t h e  t r a f f i c  flow a long  t h i s  a r t e r i a l  and 
a long  H Street  and by t h e  n o i s e  genera ted  by t h e  General Accounting 
Of f i ce  l o c a t e d  across t h e  street t o  t h e  sou th  than  they  a r e  by t h e  
a p p l i c a n t ' s  cont inued  park ing  l o t  use.  The w i t n e s s  f u r t h e r  t e s t i f i e d  
t h a t  t h e  l o c a t i o n  of t h e  s u b j e c t  s i t e  does n o t  gene ra t e  s h o r t  t e r m  
park ing  uses .  Another park ing  l o t  a t  6 t h  and E S t r e e t s  serves t h e  
s h o r t  t e r m  u s e s  €or t h e  Court  b u i l d i n g s  and t h e  D.C. Government bu i ld -  
i n g s .  Hecht ' s  department  store has  i t s  own park ing  s t r u c u r e  f o r  s h o r t  
t e r m  u s e r s .  H e  f u r t h e r  tes t i f ied t h a t  t h e  t r a f f i c  p a t t e r n s  a r e  such 
t h a t  s h o r t  t e r m  u s e r s  w i l l  n o t  walk f i v e  or  s i x  b locks  from a park ing  
s i te  t o  t h e i r  d e s t i n a t i o n  whether it be shopping o r  o f f i c i a l  bus iness .  
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There was further testimony that there are few retail facilities or 
residential uses in the vicinity which would generate sufficient 
short-term parking demand to permit reasonable utilization of the 
subject lot. The Board so finds. 

10. A majority of the present users of the subject lot are all-day 
commuter parkers who work at the GAO office building one block 
distance from the site on the D.C. Government office building on H 
Street. Some of these are in and out of the lot during the business 
day with no additional parking charge for leaving and returning the 
same day. The subject lot is a lso  used for overnight residential 
parking for approximately ten paying customers on a monthly basis. 
Nonpaying residential users of the lot include residents of nearby 
Judiciary House and other nearby apartments. On Wednesday nights and 
Sundays the lot is used by the congregation of the Corinthian Baptist 
Church at the northwest corner of Fifth and H Streets. There was 
testimony that due to the inadequacy of the present mass transit system 
and the presence of the General Accounting Office Building which 
provides only one parking space for each eight employees, there is a 
substantial need for all day commuter parking in this sector of the 
city. 

11. The applicant, accordingly, seeks variance relief from the 
requirement of Sub-paragraph 4101.413 prohibiting all day commuter 
parking on this site. The SP Regulations no longer permit the opera- 
tion of this lot for such all-day commuter parking service. 

12. By testimony at the hearing and through the affidavit of a 
representative of the applicant, the applicant testified that it 
intends to make diligent attempts to develop the subject site within 
the near future, market conditions permitting. The applicant stated 
that if the present application is denied pending disposition of its 
case before the Zoning Commission for PUD approval or other approval, 
the applicant will be left with no reasonable use of its property. 
Failure to receive any interim return whatsoever on this site will 
not be conducive to encouraging the redevelopment of this site, and 
will only work an economic hardship on the applicant. 

13. The applicant, at the request of the Board submitted an 
affidavit after the public hearing, setting forth in detail the econo- 
mic loss to the applicant and to the District of Columbia which will 
be incurred if the relief requested herein is denied. The site is 
assessed at $34,760.39 'for property taxes. RBI collects $700.00 per 
month in taxes for the D.C. Government for its operation. 

14. Advisory Neighborhood Commission - 2C made no recommendation 
on this application. 
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1 5 .  P e t i t i o n s  i n  suppor t  of con t inua t ion  of t h e  l o t  s igned 
by numerous o f f i c e  workers i n  t h e  a d j a c e n t  area and a l e t t e r  of 
suppor t  from t h e  Cor in th ian  B a p t i s t  Church i n  suppor t  of cont inua-  
t i o n  of t h e  l o t  were en te red  i n t o  t h e  record .  

1 6 .  There w a s  no oppos i t i on  t o  t h e  g r a n t i n g  of t h i s  a p p l i c a t i o n  
a t  t h e  p u b l i c  hea r ing  o r  of record .  

CONCLUSIONS O F  LAW: 

Based on t h e  r e c o r d ,  t h e  Board concludes t h a t  t h e  a p p l i c a n t  i s  
seeking  a s p e c i a l  except ion  and a variance.  A s  t o  t h e  s p e c i a l  
except ion  t h e  Board concludes t h a t  t h e  a p p l i c a n t  has  s u b s t a n t i a l l y  
m e t  t h e  requirements  of Paragraph 4 1 0 1 . 4 1  of t h e  Zoning Regulat ions.  
The s u b j e c t  park ing  l o t  had been i n  e x i s t e n c e  on October 5 ,  1 9 7 8  
under approval  of t h e  BZA. Pursuant  t o  Sub-section 4 1 0 1 . 4 1 1 ,  t h e  
use i s  n o t  l i k e l y  t o  be o b j e c t i o n a b l e  t o  a d j o i n i n g  p rope r ty  owners 
because of n o i s e ,  t r a f f i c  or o t h e r  o b j e c t i o n a b l e  c o n d i t i o n s  due t o  
t h e  l o c a t i o n  of t h e  s u b j e c t  s i t e  and surrounding u s e s  i nc lud ing  t h e  
GAO b u i l d i n g  and Massachuset ts  Avenue. Pursuant  t o  Sub-section 
4 1 0 1 . 4 1 2 ,  t h e  p r e s e n t  c h a r a c t e r  and f u t u r e  development of t h e  neigh- 
borhood w i l l  n o t  be a f f e c t e d  adve r se ly  by t h e  use because of i t s  
n a t u r e  of o p e r a t i o n ,  use  a s  a f a c i l i t y  which s e r v e s  both  l o c a l  
r e s i d e n t s  and commuters and e x i s t e n c e  as  an  i n t e r i m  use.  Pursuant  t o  
Sub-section 4101.413, t h e  l o t  i s  used i n  p a r t  f o r  r e s i d e n t i a l  park ing  
and f o r  park ing  f o r  t h e  Cor in th ian  P a p t i s t  Church. 

The a p p l i c a n t  complies wi th  t h e  p rov i s ions  of  Sub-section 8 2 0 7 . 2  
because t h e  proposed cont inued u s e  of t h e  s i t e  f o r  park ing  purposes 
f o r  a l i m i t e d  pe r iod  of t i m e  i s  i n  harmony wi th  t h e  g e n e r a l  purposes  
and i n t e n t  of t h e  zoning Regulat ions and w i l l  n o t  t end  t o  adve r se ly  
a f f ec t  t h e  use of  neighboring p r o p e r t i e s .  

A s  t o  t h e  va r i ance ,  t h e  Board concludes t h a t  t h e  reques ted  va r i ance  
i s  a use variance,  because t h e  va r i ance  reques ted  re la tes  t o  t h e  manner 
i n  which t h e  park ing  spaces  w i l l  be used. I n  o r d e r  t o  g r a n t  a use 
va r i ance ,  t h e  a p p l i c a n t  m u s t  demonstrate t h a t  t h e r e  i s  an undue hard- 
s h i p  upon t h e  owner a r i s i n g  o u t  of some unique o r  excep t iona l  cond i t ion  
of t h e  p rope r ty .  The Board concludes t h a t  t h e  s u b j e c t  s i t e  has no o t h e r  
reasonable  use than  t h e  con t inua t ion  of t h e  e x i s t i n g  park ing  f a c i l i t y .  
T h e  Board concludes t h a t  t h e r e  are n o t  s u f f i c i e n t  f a c i l i t i e s  i n  t h e  
a r e a  t o  gene ra t e  enough demand f o r  short- term park ing  and t h a t  res t r ic-  
tion of use of t h e  l o t  t o  o t h e r  t han  commuter park ing  only would create 
a hardship  f o r  t h e  owner. 

The Board f u r t h e r  concludes t h a t  t h e  va r i ance  can be granted  w i t h -  
o u t  s u b s t a n t i a l  de t r iment  t o  t h e  p u b l i c  good and wi thout  s u b s t a n t i a l l y  
impai r ing  t h e  i n t e n t ,  purpose,  and i n t e g r i t y  of t h e  zone p l an  as 
embodied i n  t h e  Zoning Regulat ions and Map. The proposed park ing  l o t  
u se  because of i t s  n a t u r e  of ope ra t ion  w i l l  n o t  adve r se ly  a f fec t  t h e  
p r e s e n t  c h a r a c t e r  and f u t u r e  development of t h e  neighborhood. The l o t  
abu t s  a major a r t e r i a l  road and a f i r e  s t a t i o n  across i t s  a l l e y  t o  t h e  
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east. In addition, as evidenced by the letters and petitions sub- 
mitted in this case, there is a need for this lot which services 
many uses. Therefore, this use, as further conditionted by this 
Order, is appropriate for the site. 

Accordingly, it is ORDERED that the application is GRANTED 
SUBJECT to the following CONDITIONS: 

1. 

2. 

3. 

4. 

5. 

6. 

7. 

Approval shall be for a period of TWO YEARS from 
the date of expiration of the previous Certificate 
of Occupancy, namely January 6, 1981. 

All areas devoted to driveways, access lanes, and 
parking areas shall be maintained with a paving 
of material forming an all-weather impervious sur- 
f ace. 

Bumper stops shall be erected and maintained for 
the protection of all adjoining buildings. 

No vehicle or any part thereof shall be permitted 
to project over any lot or building line or on or 
over the public space. 

All parts of the lot shall be kept free of refuse 
or debris and shall be paved or landscaped. Land- 
caping shall be maintained in a healthy growing 
condition and in a neat and order appearance. 

No other use shall be conducted from or upon the 
premises and no structure other than an attendant's 
shelter shall be erected or used upon the premises 
unless such use or structure is permitted in the 
zoning district in which the parking lot is located. 

Any lighting used to illuminate the parking lot or 
its accessory building shall be so arranged that all 
direct rays of such lighting are confined to the 
surface of the parking lot. 

VOTE: 4-1 (Walter B. Lewis, William F. McIntosh and Connie Fortune 
to grant, Charles R. Norris to grant by proxy, Douglas 
J. Patton opposed). 
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BY ORDER OF THE D.C. BOARD OF ZONING ADJUSTMENT 

ATTESTED BY: 
STEVEN E. SHER 
Executive Director 

FINAL 

UNDER 
ORDER 

1 8  JUiJ 1981 DATE OF ORDER: 

SUB-SECTION 8204.3 OF THE ZONING REGULATIONS "NO DECISION OR 
OF THE BOARD SHALL TAKE EFFECT UNTIL TEN DAYS AFTER HAVING 

BECOME FINAL PURSUANT TO THE SUPPLEMENTAL RULES OF PRACTICE AND PRO- 
CEDURE BEFORE THE BOARD OF ZONING ADJUSTMENT." 

THIS ORDER OF THE BOARD IS VALID FOR A PERIOD OF SIX MONTHS AFTER 
THE EFFECTIVE DATE OF THIS ORDER, UNLESS WITHIN SUCH PERIOD AN APPLI 
CATION FOR A BUILDING PERMIT OR CERTIFICATION OF OCCUPANCY IS FILED 
WITH THE DEPARTMENT OF LICENSES, INVESTIGATIONS, AND INSPECTIONS. 

t 


